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Sir: 



In accordance with the Pre-Appeal Brief Conference Pilot Program guidelines set forth in 
the July 12, 2005 Official Gazette Notice, Applicants hereby submit this Pre-Appeal Brief 
Request for Review of the final rejections of claims 1-15 and 17-41 in the above identified 
application. Claims 1-15 and 17-41 were finally rejected in the Office Action dated November 
30, 2006. Applicants filed a Response to the Final Office Action on March 30, 2007, and the 
Office issued an Advisory Action dated May 4, 2007 maintaining the final rejections of claims 1- 
15 and 17-41. Applicants hereby appeal these rejections and submit this Pre-Appeal Brief 
Request for Review. Applicants hereby appeal these rejections and submit this Pre-Appeal Brief 
Request for Review. A Notice of Appeal is filed timely concurrently herewith, and therefore this 
Pre-Appeal Brief Request for Review is being timely filed. As will be discussed below, 
numerous clear errors exist in the final rejections that require withdrawal thereof. 

Claims 1-18, 30-31, 34 and 35-37 were rejected under 35 U.S.C. 102(b) as being 
anticipated by IEEE document XP01 0642591 to Cheung. As outlined below, Cheung fails to 
disclose or suggest the elements of claims 1-18, 30-31, 34 and 35-37. The failure of Cheung to 
disclose each and every element of the present claims constitutes clear error. 



Cheung describes a method of optimizing the use of bandwidth for a stream of data. 
Excess bandwidth in a non-limiting link is utilized to provide error correction in that link in order 
to increase the overall Quality of Service (QoS). In the method described by Cheung, the 
streamed data is transmitted at the maximum rate supported by both links. Normally, one link 
has a higher bandwidth capability and this excess bandwidth may be unused. Cheung teaches 
determining which link is limiting. If the wireless link is found to be limiting, a server transmits 
the data, along with FEC codes to allow for wireless losses, at the maximum rate of the wireless 
network. Excess bandwidth in the wired network is used to resend lost packets to improve the 
overall QoS. If it is found that the wired network is limiting, the server transmits the data at the 
maximum rate of the wired network without including any FEC codes, these codes are then 
added at the wired/wireless junction to allow for losses in the wireless network. 

Applicants submit that the rejection of claims 1-30 under 35 U.S.C. 102(b) based on the 
teachings of Cheung is clearly erroneous. Applicants submit that Cheung does not teach or 
suggest each element of claims 1, 18, 30, 31, 36 and 37. As previously noted, each of 
independent claims 1, 18, 30, 31, 36 and 37 recites, in part, changing one or more parameters 
relating to at least one of the links to change the capacity of at least one of the links, whereby the 
average power per bit in the radio link is changed . Cheung only considers the situation when a 
single stream of data is transmitted with a mismatch of available bandwidth in the two links. 

In the method described by Cheung, in each case, the data transmitted on the wireless 
network includes a layer of FEC to combat wireless loss. The FEC bits, disclosed in Cheung, 
may originate at the server if the wireless network is limiting or at the wired/wireless link if the 
wired network is limiting. Therefore, in Cheung, the ratio of transmitted bits to data bits in the 
wireless network, and the power per data bit in the absence of any other feature affecting the 
transmit power, is the same in both cases. Thus, Cheung does not teach or suggest changing one 
or more parameters relating to at least one of the links to change the capacity of at least one of 
the links, whereby the average power per bit in the radio link is changed, as recited in claims 1, 
18, 30, 31, 36 and 37. Given the explanations above, Applicant respectfully asserts that the 
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rejections under 35 U.S.C. § 102(b) are in clear error and that the rejections should be withdrawn 
because Cheung fails to teach or suggest each feature of claims 1 5 18, 30, 31, 36 and 37 and 
hence, dependent claims 2-17, 34, and 35 thereon at least for their dependence on claims 1,18, 
30, 31, 36 and 37 in addition to the additional limitations recited in each of claims 2-17, 34, and 
35. 

Claims 19-29 and 32-33 were rejected under 35 U.S.C. 102(b) as being anticipated by 
U.S. Patent Publication No. 20020146024 to Harris. As outlined below, Harris fails to disclose or 
suggest the elements of claims 19-29 and 32-33. The failure of Harris to disclose each and every 
element of the present claims constitutes clear error. 

Harris describes a method of optimizing a transmission rate for a data stream in a wireless 
network to match an unknown bottleneck bandwidth located in a wired network. The described 
method monitors the length of the transmission queue for the wireless network increasing the 
transmission rate of the wireless network if queue size increases beyond an upper threshold value 
and decreasing transmission rate if the queue size decreases below a lower threshold. In this way, 
the allocated bandwidth in the wireless network is altered until it matches the bottleneck 
bandwidth which is assumed to be in the wired network. The case in which the wireless network 
limits available bit rate is not considered. 

Applicants submit that the rejection of claims 19-29 and 32-33under 35 U.S.C. 102(b) 
based on the teachings of Harris is clearly erroneous. Applicants submit that Harris does not 
teach or suggest each element of claims 19-29 and 32-33. Each of independent claims 19, 29 
and 32-33 recites, in part, determining that resources are available in both the first and the second 
links and using the selected bit rate in the connection. Harris does not disclose determining if 
resources are available for a certain bit rate in both networks as required by claims 19, 29 and 
32-33 but rather chooses a bit rate for the wireless network to match an unchangeable bit rate in 
the wired network. 
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The method of Harris relates only to a data stream transmitted from the wired network to 
the wireless device, and is only applicable to the case where the wired network, or computer 
infrastructure, limits the data rate of the data stream. There is no suggestion of "for a plurality of 
bit rates determining if resources are available in both said first and second links for a given bit 
rate" as recited in claims 19, 29 and 32-33. Rather, in Harris, it is assumed that the wired 
network is operating at its maximum bit rate in carrying the data stream, and that the wireless 
network is capable of a higher bit rate than the wired network. Indeed, there is no teaching or 
suggestion in Harris of determining the available bit rate in either of the links as it is simply 
assumed by the method of Harris that the bottleneck will lie in the wired part and that the 
wireless link can be set to any required bandwidth as required by the disclosed algorithm. 

The above described deficiencies in the method of Harris mean that the usefulness of the 
method is restricted to the limited case of a data stream being transmitted from the wired part to 
the wireless part with the data speed bottleneck located in the wired part of the network. In 
contrast, embodiments of the present invention are applicable to the more general case of data 
flowing in either direction and with the bottleneck lying in either part of the network. This is 
achieved through the feature of fi for a plurality of bit rates determining if resources are available 
in both said first and second links for a given bit rate'. As discussed above, there is no suggestion 
of this feature in Harris. Given the explanations above, Applicant respectfully asserts that the 
rejections under 35 U.S.C. § 102(b) are in clear error and that the rejections should be withdrawn 
because Harris fails to teach or suggest each feature of claims 19, 29 and 32-33 and hence, 
dependent claims 20-28 thereon at least for their dependence on claims 19, 29 and 32-33 in 
addition to the additional limitations recited in each of claims 20-28 . 

For all of the above noted reasons, it is strongly submitted that certain clear differences 
exist between the present invention as claimed in claims 1-15 and 17-41 and the prior art relied 
upon by the Examiner. It is further submitted that these differences are more than sufficient that 
the present invention would not have been anticipated or obvious to a person having ordinary 
skill in the art at the time the invention was made. This final rejection being in clear error, 
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therefore, it is respectfully requested that the Examiner's decision be reversed in this case 
regarding the rejection of claims 1-15 and 17-41, and indicate the allowability of all of pending 
claims 1-15 and 17-41. 

Reconsideration and withdrawal of the rejections, in view of the clear errors in the Office 
Action, is respectfully requested. In the event this paper is not being timely filed, the applicants 
respectfully petition for an appropriate extension of time. Any fees for such an extension 
together with any additional fees may be charged to Counsel's Deposit Account 50-2222. 
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